I.

Introduction: importance of the topic

Rainbow is a phenomenon that a multi-colored arch is formed in the sky, caused by
refraction and reflection of sunlight occurring in water droplets in the atmosphere.
Mythologically, rainbow symbolised an arch to god, god’s bow, and a divinity in the ancient
world. Now, in 21st century, rainbow has symbolized a new concept–LGBT. LGBT often
stands for lesbian, gay, bisexual, and transgender people, yet in accordance with the United
Nations (UN) and previous Universal Periodic Reviews (UPR), LGBT as “lesbian, gay,
bisexual, transgender and intersex persons” will be used throughout this human right essay.
Globally, LGBT rights have been gradually acknowledged. While in some countries,
such as Iran, Iraq, and Zambia, 1 same-sex relationship is still criminalized, and in some
countries, such as India, LGBT rights are not prioritized,2 same-sex marriage has been legalized
in approximately twenty countries in the world, such as Canada, France, Sweden, and South
Africa.3 The movement of decriminalization of same-sex relationship has been promoted since
2008.4
In spite of internatonal tendency of acknowlegement of LGBT rights, there is a serious
violation of human rights of LGBT people in Japan. Even though same-sex partnership was first
introduced in Shibuya, Tokyo, in 2015 and implemented in six cities currently,5 same-sex
marriage is not willing to be legalized in Japan. Due to this, LGBT people, espeially, same-sex
couples, are not given full legal rights that non-LGBT people are able to possess, and
discrimination against LGBT has still remained in every phaze of the sciety. In order to solve
this unfairness and ineuality, specific measures are to be taken as soon as possible to promote
and protect LGBT rights. This essay, focusing on the current situation of LGBT rights in Japan,
suggests a legalization of same-sex marriage as a possible solution to improve their rights and
eliminate discrimination in using internaitonal human rights protection mechanism.

II.

Current situation of LGBT rights in Japan

Government of Japan (GOJ) has been showing its positive attitude to participate in the
international community to promote LGBT rights. However in the country, GOJ does not seem
to show its willingness to legalize same-sex marriage, which tends to let LGBT people face
unsufficient legal rights and discrimination.
II-1. Attitude of GOJ to LGBT rights in the international society
For last decades, GOJ has been showing its affirmative position on LGBT rights in the
international society. In June of 2011, GOJ adhered to Human Rights, Sexual Orientation and
Gender Identity adopted at General Assembly. This resolution, ensuring that “everyone is
entitled to all the rights and freedoms,” was concerned discriminatory laws and violence against
individuals based on their sexual orientation and gender identity.6 In 2008, when 66 states
presented the statement condemning the violation of human rights of LGBT people to General
Assembly, Japan was one of the states drafting the statement.7
Although GOJ has taken a positive attitude to this human rights issue in the
international society, the violation of LGBT rights are happening in the country, such as their
lack of legal rights and discrimination.
II-2. A lack of legal rights of same-sex couples
Currently, same-sex couples commonly face legal challenges because the civil
partnership does not guarantee couples’ legal rights.8 Specifically, they are not able to exercise
parental authority, inheritance, and spouse tax breaks.
Parental authority, with respect to same-sex couples, is provided to only either one
partner, while both partners of married heterosexual couples are allowed to gain this right.
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Article of 818-3 of the Civil Code prescribes parental authority as follows: “Parental authority
shall be exercised jointly by married parents; provided that if either parent is incapable of
exercising parental authority, the other parent shall do so.9” Parental authority is basically
exercised when parents are being married. Yet, since same-sex partnership is not recognized as
a legal marriage in Japan, parental authority cannot be given to both sides of same-sex couples.
This lack of rights would not enable one of the partners who does not have parental authority to
consent for child’s surgery or medical treatment, for example.10
Inheritance is generally given to a surviving spouse who is considered to be a legal heir
in a case of his or her partner’s death. However, since same-sex couples are not legally married
in Japan, a surviving partner is not able to receive the deceased partner’s inheritance unless it is
specified in the written will. In a case of a sudden death, for example, it may be difficult for a
surviving same-sex partner to get inheritance. In some cases, inheritance may be provided to the
deceased partner’s family in a certain amount even if the will is written beforehand. In order to
determine a recipient of inheritance, same-sex couples require to name his or her partner as a
life insurance beneficiary or to conduct adoption proceedings to form a legal bond between two
partners.11
Spouse tax breaks is not applied for same-sex couples since their relationship is not
considered to be married, legally speaking. 12 Clearly, because of their inherent sexual
orientation, LGBT people often confront unfair situations.
II-3. Reasons not to legalize
Why does not GOJ legalize same-sex marriage in Japan? Focusing on previous UPR
sessions and 183rd of Plenary session of the House of Councillor of Japan, there may be two
main reasons. The first reason is the modality of family in Japan. In the third UPR session
conducted in November 14th, 2017, GOJ responded to Canada’s recommendation urging Japan
to formally recognize same-sex partnership13 as follows: “Allowing same-sex marriage at the
national level would have great impact on the national modality of family in Japan so it should
be given careful consideration.14” Traditionally, a family consisting of a mother, father, and
children (or a child) has been standardized,15 which image may be strongly remained.
The second reason is Article 24 of Constitution of Japan. Pursuant to the Article 24,
which states, ”Marriage shall be based only on the mutual consent of both sexes and it shall be
maintained through mutual cooperation with the equal rights of husband and wife as a basis,16”
marriage can be recognized if only two partners are different sexes. In fact, in 183rd of Plenary
session of the House of Councillor of Japan, Prime Minister Shinzo Abe mentioned the current
Constitution was not willing to recognize same-sex marriage.17 Additionally, he showed his
concern for the necessity of rewriting Article 24 of the Constitution by reason of “the national
modality of family in Japan.18
II-4. Discrimination
Discriminaitory behaviours and speech against LGBT is often seen in the society. In
fact, approximately 60 to 70% of LGBT people reported their experiences of having been
bullied or harassed.19 As stereotypical, negative images of LGBT tend to be formed through
mass media, and as the understanding of LGBT might be limited in the society, they often face
discrimination mainly in employments, schools, health services, detention facilities, and
emergencies.20
At workplace, being LGBT becomes a reason of demotion, dismissal, harassment, and
both verbal and physical abuse. Sometimes, transgender persons are denied their employment in
a case sexualities indicated in their identification documents differ from their genders.
Furthermore, regarding some facilities, such as washrooms, and uniforms, most of the
companies do not consider about transgender employees. The grounds of low awareness level of
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LGBT at workplace, LGBT employees are possibly feel disturbed when they are asked about
their plans for marriage or told to act more like a man or a woman.21
At schools, facing discriminatory behaviors, three to six times more students than nonLGBT students have committed suicidal actions.22 A lack of understanding of LGBT allows
both students and teachers to say homophobic rhetoric against one’s gender identity and sexual
orientation without noticing, and therefore, a number of LGBT students hesitate to disclose
their genders, concerns, and experiences of being bullied or abused. As well as the case at
workplace, school facilities and uniforms are challenges for transgender students. As a result,
feeling isolated, some of them tend not to attend schools or sometimes attempt to kill
themselves.23
In detention facilities, individuals are usually sent to the detentions based on their
sexuality of birth. There is a high possibility that transgender persons impose to harsh
discrimination, such as physical and verbal violence and sexual harassment. Besides, hormone
treatment is mostly not approved at detention facilities.24
In emergencies, such as natural disasters, LGBT people possibly face difficulties in
terms of supplies and shelters mainly. Transgender persons have to use gender-specific facilities
and supplies, such as washrooms and sanitary supplies. Concerning same-sex couples, it may be
difficult for them to find temporary shelters for family use and to gain information on partners’
safety since their legal status does not imply they are family.25

III. Specific needs and measures to improve LGBT rights in Japan
In order to solve human rights issue of LGBT in Japan, the legalization of same-sex
marriage would be inevitable. Simultaneously, considering both advantages and disadvantages
of this human rights protection mechanism, same-sex marriage might be introduced in Japan if
more precise, implementable recommendations were presented by member states in UPR cycles.
III-1. The legalization of same-sex marriage
(1) A lack of legal rights
If same-sex marriage were legalized, same-sex partners would be able to enjoy their
legal rights. In spite of legal, cultural obstacles preventing the legalization, same-sex marriage
should be legalized at nation level; the obstacles are possibly debunked. Firstly, with respect to
the national modality of family, considering today’s diverse types of family, it might not be
uneasy that same-sex marriage is accepted in the society. In fact, the proportions of “standard
family,” single family, single-parent family, and childfree family in the entire population have
been changed in the recent fifteen years. Between 1995 and 2010, the proportion of “standard
family” dropped by 18%. On the other hand, in the same period of time, single household,
single-parent family, and childfree family increased by 26%, 14%, and 24% respectively.26
Those various existing and accepted family forms indicate that same-sex marriage may be
recognized in the society as a part of diversity, and no longer “standard family” may be
standarized.
Secondly, even though the prime minister pointed out the Constitution, there would be
no need to rewrite Article 24 to legalize same-sex marriage. Technically speaking, the Article
24 seems to specify marriage should be made by a man and woman since the context states
“both sexes.” However, this “both sexes” does not necessarily mean physical sexuality of the
two partners, but one’s gender identity. Some scholars advocates that “both sexes” can be
interpreted to mean “sexes of both of two partners” and it does not prescribe that marriage
should be made by a man and woman.27 Lawyers for LGBT & Allies Network, which is a
network of lawyers who adhere to promotion of LGBT rights in Japan, describes the
Constitution originally does not intend to ban same-sex marriage, yet abolish patriarchal family
institution.28 Additionally, as Articles 13 and 14 of the Constitution guarantee all people’ liberty,
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pursuit of happiness, and equality, not legalizing same-sex marriage could be violation of
Constitution.29 To sum up, it can be said that Constitution of Japan is not a hurdle of the
legalization. If same-sex marriage were approved, they are automatically able to exercise some
legal rights they currently do not possess. Therefore, inequality between heterosexual couples
and same-sex couples can possibly be lessened and even eliminated.
(2) Discrimination
If same-sex marriage were legalized, discrimination against gender identity and sexual
orientation would be deterred because the understanding of LGBT can be raised in the society.
Statistically, in the United Kingdom, after same-sex marriage was legalized in 2014, the
proportion of people who approved same-sex marriage increased significantly. 30 This
demonstrates that the legalization would be able to make public views on LGBT more positive
and promote the understanding in the society simultaneously. Since the better understanding,
the less discrimination, the legalization of same-sex marriage should be prioritized so as to
combat discrimination based on gender identity and sexual orientation.
III-2. UPR mechanism and the legalization of same-sex marriage
(1) Advantages of UPR
UPR can be said to be an effective mechanism to promote the protection of human
rights of a state under review (SuR) due to power balance and shared positive norm within UPR.
Firstly, in UPR, all states have equal rights to make recommendations or ask questions to SuR.
Unlike Security Council, in which particular five states are solely and permanently able to
exercise veto power, UPR tends not to allow particular states to obtain more power to make
remarks, but all states can be reviewed equally and transparently. Equal distributed rights
among states may prevent deadlock between economically stronger states and weaker states and
encourage the mechanism to work smoothly and properly. Secondly, by creating the system that
states themselves monitor and review one another, common norms of aiming the improvement
of human rights could be constructed among states. The normative pressure may tie states to
make efforts cooperatively and hinder states from worsening their situations. Additionally, UPR
may be able to provide a wider point of view on states’ current human rights situations since
SuR can be reviewed from multiple perspectives: SuR itself, stakeholders, Working Group, and
member states.
(2) Disadvantages of UPR
On the other hand of those three benefits, there are several possible downsides of UPR
mechanism: hardly disputable responses, numerous soft recommendations, and no legal force
for implementation. Firstly, member states are basically unable to censure the responses of SuR.
During the interactive dialogue, member states are allowed to make some remarks on human
rights in SuR, however, there is no chance for member states to argue over the way that SuR
responds to the recommendation. It means SuR has choices to carefully consider or ignore
recommendations. SuR is technically allowed to say, “those recommendations are not correct”
as the state does not want to be pointed out its particular human right issue. If this happened, the
review mechanism would not effectively work and the violation of human rights may be
belittled. Secondly, precise, practical recommendations tend to be decreased. Actually, as for
phrase of recommendations, in the second cycle, compared to the first UPR cycle, relatively
moderate recommendations (such as the ones asking information to share, continuity of efforts,
and consideration to change to SuR) rose from 26% to 29%.31 Soft recommendations tend not
to encourage SuR to take actions or suggests practical solutions for improvement. It may hardly
contribute to immediate actions to eliminate the current violation of human rights. Thirdly,
unlike Security Council or General Assembly, there is no legal force, such as sanctions, applied
to UPR. As the implementation of recommendations may not be legally obligated, the progress
of improving human rights issues discussed in UPR tends to depend on each state’s attitude
toward making efforts.
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III-3. An improvement in UPR enabling GOJ to legalize same-sex marriage
The advantages suggest the potentiality of UPR in terms of the legalization of same-sex
marriage in Japan. International tendency of recognition of same-sex marriage and normative
pressure of making efforts to remove discrimination based on gender identity and sexual
orientation, being force for GOJ, could make the government to change its attitude toward the
legalization. UPR also enables GOJ to gain views on its situation of LGBT rights from several
groups: groups of experts who have been working on various human rights issues, NGOs who
actually work with victims of violation of human rights, and member states, some of who may
advance in LGBT rights protection. Objective opinions would be able to give GOJ realization of
the significance and necessity of the legalization.
Of the human rights mechanism, the disadvantages imply that the need of more specific,
action-oriented recommendations. Ambiguity might not lead states to practical actions. Instead
of such statements, state-specified recommendations might be effective. In the third UPR cycle,
GOJ, by reason of national modality of family, did not accept the recommendation urging the
recognition of same-sex partnership at the national level. If a recommendation had pointed out
the image of family becoming diverse in the society, for example, it might be possible that GOJ
would refer its possibility of the legalization of same-sex marriage. Furthermore, if a
recommendation quoted a specific law or phrase of law to prove that not legalizing same-sex
marriage can be considered to be the violation of law (for example, as Article 14 of Constitution
guarantees equality of all individuals under law, the current LGBT rights in Japan might not be
considered to be full implementation of their human rights), the legalization of same-sex
marriage could possibly be taken into consideration. Not only making practical
recommendations, but also continuous recommendations are required. Hence, the international
human rights protection mechanism is likely to support the legalization of same-sex marriage
and protection of LGBT rights in Japan, provided that more constructive, clearly identified
recommendations were made.

IV. Conclusion
In today’s Japanese society, the violation of human rights of lesbian, gay, bisexual,
transgender, and intersex persons is happening nationwide. Same-sex couples are not allowed to
obtain legal rights because their marital status is not legally approved, and LGBT people are
victimized by discrimination on the basis of gender identity and sexual orientation because the
understanding of LGBT is still low. With the aim of removing the legal obstacles that same-sex
couples commonly face and raising awareness level in the public, the legalization of same-sex
marriage could be a possible solution. To realize this solution, Universal Periodic Review might
play a significant role only if more action-oriented recommendations were presented in the
cycle. As the population of LGBT increases, as the Constitution promises all individuals’
equality and rights, and as the international tendency of recognition of their rights and
promotion of the understanding, the legalization of same-sex marriage might be unavoidable in
the near future.
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